
220

13 CFR Ch. I (1–1–97 Edition)§ 121.1205

small business manufacturers or proc-
essors for the requested items (the de-
termination must contain a narrative
statement of the contracting officer’s
efforts to search for small business
manufacturers or processors of the
item and the results of those efforts,
and a statement by the contracting of-
ficer that there are no known small
business manufacturers for the items
and that no small business manufac-
turer or processor can reasonably be
expected to offer the required items);
and

(iv) For contracts expected to exceed
$500,000, a copy of the Statement of
Work.

(2) Requests should be addressed to
the Associate Administrator for Gov-
ernment Contracting, Small Business
Administration, 409 3rd Street, SW.,
Washington, DC 20416.

(3) SBA will examine the contracting
officer’s determination and any other
information it deems necessary to
make an informed decision on the indi-
vidual waiver request. If SBA’s re-
search verifies that no small business
manufacturers or processors exist for
the item, the Associate Administrator
for Government Contracting will grant
an individual, one-time waiver. If a
small business manufacturer or proc-
essor is found for the product in ques-
tion, the Associate Administrator will
deny the request. Either decision rep-
resents a final decision by SBA.

§ 121.1205 How is a list of previously
granted class waivers obtained?

A list of classes of products for which
waivers of the Nonmanufacturer Rule
have been granted will be maintained
in SBA’s Procurement Automated
Source System (PASS). A list of such
waivers may also be obtained by con-
tacting the Office of Government Con-
tracting at the Small Business Admin-
istration, 409 3rd Street, SW., Washing-
ton, DC 20416, or at the nearest SBA
Government Contracting Area Office.

PART 123—DISASTER LOAN
PROGRAM

OVERVIEW

123.1 What do these rules cover?
123.2 What are disaster loans and disaster

declarations?

123.3 How are disaster declarations made?
123.4 What is a disaster area and why is it

important?
123.5 What kinds of loans are available?
123.6 What does SBA look for when consid-

ering a disaster loan applicant?
123.7 Are there restrictions on how disas-

ter loans can be used?
123.8 Does SBA charge any fees for obtain-

ing a disaster loan?
123.9 What happens if I don’t use loan pro-

ceeds for the intended purpose?
123.10 What happens if I cannot use my in-

surance proceeds to make repairs?
123.11 Does SBA require collateral for any

of its disaster loans?
123.12 Are books and records required?
123.13 What happens if my loan application

is denied?
123.14 How does the Federal Debt Collection

Procedures Act of 1990 apply?
123.15 What if I change my mind?
123.16 How are loans administered and serv-

iced?
123.17 Do other Federal requirements apply?

HOME DISASTER LOANS

123.100 Am I eligible to apply for a home
disaster loan?

123.101 When am I not eligible for a home
disaster loan?

123.102 What circumstances would justify
my relocating?

123.103 What happens if I am forced to move
from my home?

123.104 What interest rate will I pay on my
home disaster loan?

123.105 How much can I borrow with a home
disaster loan and what limits apply on
use of funds and repayment terms?

123.106 What is eligible refinancing?
123.107 What is mitigation?

PHYSICAL DISASTER BUSINESS LOANS

123.200 Am I eligible to apply for a physical
disaster business loan?

123.201 When am I not eligible to apply for
a physical disaster business loan?

123.202 How much can my business borrow
with a physical disaster business loan?

123.203 What interest rate will my business
pay on a physical disaster business loan
and what are the repayment terms?

ECONOMIC INJURY DISASTER LOANS

123.300 Is my business eligible to apply for
an economic injury disaster loan?

123.301 When would my business not be eli-
gible to apply for an economic injury dis-
aster loan?

123.302 What is the interest rate on an eco-
nomic injury disaster loan?

123.303 How can my business spend my eco-
nomic injury disaster loan?
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AUTHORITY: 15 U.S.C. 634(b)(6), 636(b), 636(c)
and 636(f); Pub. L. 102–395, 106 Stat. 1828, 1864;
and Pub. L. 103–75, 107 Stat. 739.

SOURCE: 61 FR 3304, Jan. 31, 1996, unless
otherwise noted.

OVERVIEW

§ 123.1 What do these rules cover?
This part covers the disaster loan

programs authorized under the Small
Business Act, 15 U.S.C. 636(b), (c), and
(f). Since SBA cannot predict the oc-
currence or magnitude of disasters, it
reserves the right to change the rules
in this part, without advance notice,
by publishing interim emergency regu-
lations in the FEDERAL REGISTER.

§ 123.2 What are disaster loans and
disaster declarations?

SBA offers low interest, fixed rate
loans to disaster victims, enabling
them to repair or replace property
damaged or destroyed in declared dis-
asters. It also offers such loans to af-
fected small businesses to help them
recover from economic injury caused
by such disasters. Disaster declarations
are official notices recognizing that
specific geographic areas have been
damaged by floods and other acts of na-
ture, riots, civil disorders, or industrial
accidents such as oil spills. These dis-
asters are sudden events which cause
severe physical damage, and do not in-
clude slower physical occurrences such
as shoreline erosion or gradual land
settling. Sudden physical events that
cause substantial economic injury may
be disasters even if they do not cause
physical damage to a victim’s prop-
erty. Past examples include ocean con-
ditions causing significant displace-
ment (major ocean currents) or closure
(toxic algae blooms) of customary fish-
ing waters, as well as contamination of
food or other products for human con-
sumption from unforeseeable and unin-
tended events beyond the control of the
victims.

§ 123.3 How are disaster declarations
made?

(a) There are four ways in which dis-
aster declarations are issued which
make SBA disaster loans possible:

(1) The President declares a Major
Disaster and authorizes Federal assist-
ance, including individual assistance

(temporary housing and Individual and
Family Grant Assistance).

(2) SBA makes a physical disaster
declaration, based on the occurrence of
at least a minimum amount of physical
damage to buildings, machinery, equip-
ment, inventory, homes and other
property. Such damage usually must
meet the following tests:

(i) In any county or other smaller po-
litical subdivision of a State or U.S.
possession, at least 25 homes or 25 busi-
nesses, or a combination of at least 25
homes, businesses, or other eligible in-
stitutions, each sustain uninsured
losses of 40 percent or more of the esti-
mated fair replacement value or pre-
disaster fair market value of the dam-
aged property, whichever is lower; or

(ii) In any such political subdivision,
at least three businesses each sustain
uninsured losses of 40 percent or more
of the estimated fair replacement value
or pre-disaster fair market value of the
damaged property, whichever is lower,
and, as a direct result of such physical
damage, 25 percent or more of the work
force in their community would be un-
employed for at least 90 days; and

(iii) the Governor of the State in
which the disaster occurred submits a
written request to SBA for a physical
disaster declaration by SBA (OMB Ap-
proval No. 3245–0121). This request
should be delivered to the SBA Disas-
ter Area Office serving the region
where the disaster occurred within 60
days of the date of the disaster.

(3) SBA makes an economic injury
disaster declaration in response to a
determination of a natural disaster by
the Secretary of Agriculture.

(4) SBA makes an economic injury
declaration in reliance on a state cer-
tification that at least 5 small business
concerns in a disaster area have suf-
fered substantial economic injury as a
result of the disaster and are in need of
financial assistance not otherwise
available on reasonable terms. The
state certification must be signed by
the Governor, must specify the county
or counties or other political subdivi-
sions in which the disaster occurred,
and must be delivered (with supporting
documentation) to the servicing SBA
Disaster Area Office within 120 days of
the disaster occurrence.
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(b) SBA publishes notice of any disas-
ter declaration in the FEDERAL REG-
ISTER. The published notice will iden-
tify the kinds of assistance available,
the date and nature of the disaster, and
the deadline and location for filing
loan applications. Additionally, SBA
will use the local media to inform po-
tential loan applicants where to obtain
loan applications and otherwise to as-
sist victims in applying for disaster
loans. SBA will accept applications
after the announced deadline only
when SBA determines that the late fil-
ing resulted from substantial causes
beyond the control of the applicant.

§ 123.4 What is a disaster area and
why is it important?

Each disaster declaration defines the
geographical areas affected by the dis-
aster. Only those victims located in the
declared disaster area are eligible to
apply for SBA disaster loans. When the
President declares a major disaster,
the Federal Emergency Management
Agency defines the disaster area. In
major disasters, economic injury disas-
ter loans may be made for victims in
contiguous counties or other political
subdivisions. Disaster declarations is-
sued by the Administrator of SBA in-
clude contiguous counties for both
physical and economic injury assist-
ance. Contiguous counties or other po-
litical subdivisions are those land areas
which abut the land area of the de-
clared disaster area without geographic
separation other than by a minor body
of water, not to exceed one mile be-
tween the land areas of such counties.

§ 123.5 What kinds of loans are avail-
able?

SBA offers three kinds of disaster
loans: physical disaster home loans,
physical disaster business loans, and
economic injury business loans. SBA
makes these loans directly or in par-
ticipation with a financial institution.
If a loan is made in participation with
a financial institution, SBA’s share in
that loan may not exceed 90 percent.

§ 123.6 What does SBA look for when
considering a disaster loan appli-
cant?

There must be reasonable assurance
that you can repay your loan out of

your personal or business cash flow,
and you must have satisfactory credit
and character. SBA will not make a
loan to you if repayment depends upon
the sale of collateral through fore-
closure or any other disposition of as-
sets owned by you. SBA is prohibited
by statute from making a loan to you
if you are engaged in the production or
distribution of any product or service
that has been determined to be obscene
by a court.

§ 123.7 Are there restrictions on how
disaster loans can be used?

You must use disaster loans to re-
store or replace your primary home
(including a mobile home used as a pri-
mary residence) and your personal or
business property as nearly as possible
to their condition before the disaster
occurred, and within certain limits, to
protect damaged or destroyed real
property from possible future similar
disasters.

§ 123.8 Does SBA charge any fees for
obtaining a disaster loan?

SBA does not charge points, closing,
or servicing fees on any disaster loan.
You will be responsible for payment of
any closing costs owed to third parties,
such as recording fees and title insur-
ance premiums. If your loan is made in
participation with a financial institu-
tion, SBA will charge a guarantee fee
to the financial institution, which then
may recover the guarantee fee from
you.

§ 123.9 What happens if I don’t use
loan proceeds for the intended pur-
pose?

(a) When SBA approves each loan ap-
plication, it issues a loan authorization
which specifies the amount of the loan,
repayment terms, any collateral re-
quirements, and the permitted use of
loan proceeds. If you wrongfully mis-
apply these proceeds, you will be liable
to SBA for one and one-half times the
proceeds disbursed to you as of the
date SBA learns of your wrongful
misapplication. Wrongful
misapplication means the willful use of
any loan proceeds without SBA ap-
proval contrary to the loan authoriza-
tion. If you fail to use loan proceeds for
authorized purposes for 60 days or more
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after receiving a loan disbursement
check, such non-use also is considered
a wrongful misapplication of the pro-
ceeds.

(b) If SBA learns that you may have
misapplied your loan proceeds, SBA
will notify you at your last known ad-
dress, by certified mail, return receipt
requested. You will be given at least 30
days to submit to SBA evidence that
you have not misapplied the loan pro-
ceeds or that you have corrected any
such misapplication. Any failure to re-
spond in time will be considered an ad-
mission that you misapplied the pro-
ceeds. If SBA finds a wrongful
misapplication, it will cancel any
undisbursed loan proceeds, call the
loan, and begin collection measures to
collect your outstanding loan balance
and the civil penalty. You may also
face criminal prosecution or civil or
administrative action.

§ 123.10 What happens if I cannot use
my insurance proceeds to make re-
pairs?

If you must pay insurance proceeds
to the holder of a recorded lien or en-
cumbrance against your damaged prop-
erty instead of using them to make re-
pairs, you may apply to SBA for the
full amount needed to make such re-
pairs. If you voluntarily pay insurance
proceeds to a recorded lienholder, your
loan eligibility is reduced by the
amount of the voluntary payment.

§ 123.11 Does SBA require collateral
for any of its disaster loans?

Generally, SBA will not require that
you pledge collateral to secure a disas-
ter home loan or a physical disaster
business loan of $10,000 or less, or an
economic injury disaster loan of $5,000
or less. For loans larger than these
amounts, you will be required to pro-
vide available collateral such as a lien
on the damaged or replacement prop-
erty, a security interest in personal
property, or both.

(a) Sometimes a borrower, including
affiliates as defined in part 121 of this
title, will have more than one loan
after a single disaster. In deciding
whether collateral is required, SBA
will add up all physical disaster loans
to see if they exceed $10,000 and all eco-

nomic injury disaster loans to see if
they exceed $5,000.

(b) SBA will not decline a loan if you
lack a particular amount of collateral
as long as it is reasonably sure that
you can repay your loan. If you refuse
to pledge available collateral when re-
quested by SBA, however, SBA may de-
cline or cancel your loan.

§ 123.12 Are books and records re-
quired?

You must retain complete records of
all transactions financed with your
SBA loan proceeds, including copies of
all contracts and receipts, for a period
of 3 years after you receive your final
disbursement of loan proceeds. If you
have a physical disaster business or
economic injury loan, you must also
maintain current and accurate books
of account, including financial and op-
erating statements, insurance policies,
and tax returns. You must retain appli-
cable books and records for 3 years
after your loan matures including any
extensions, or from the date when your
loan is paid in full, whichever occurs
first. You must make available to SBA
or other authorized government per-
sonnel upon request all such books and
records for inspection, audit, and re-
production during normal business
hours and you must also permit SBA
and any participating financial institu-
tion to inspect and appraise your as-
sets. (OMB Approval No. 3245–0110.)

§ 123.13 What happens if my loan ap-
plication is denied?

(a) If SBA denies your loan applica-
tion, SBA will notify you in writing
and set forth the specific reasons for
the denial. Any applicant whose re-
quest for a loan is declined for reasons
other than size (not being a small busi-
ness) has the right to present informa-
tion to overcome the reason or reasons
for the decline and to request reconsid-
eration in writing. (OMB Approval No.
3245–0122.)

(b) Any decline due to size can only
be appealed as set forth in part 121 of
this chapter.

(c) Any request for reconsideration
must be received by the SBA office
that declined the original application
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within six months of the date of the de-
clined notice. After six months, a new
loan application is required.

(d) A request for reconsideration
must contain all significant new infor-
mation that you rely on to overcome
SBA’s denial of your original loan ap-
plication. Your request for reconsider-
ation of a business loan application
must also be accompanied by current
business financial statements.

(e) If SBA declines your application a
second time, you have the right to ap-
peal in writing to the Area Director’s
Office. All appeals must be received by
the office that declined the prior recon-
sideration within 30 days of the decline
action. Your request must state that
you are appealing, and must give spe-
cific reasons why the decline action
should be reversed.

(f) The decision of the Area Director
is final unless:

(1) The Area Director does not have
authority to approve the requested
loan;

(2) The Area Director refers the mat-
ter to the Associate Administrator for
Disaster Assistance; or

(3) The Associate Administrator for
Disaster Assistance, upon a showing of
special circumstances, requests the
Area Director’s office to forward the
matter to him or her for final consider-
ation. Special circumstances may in-
clude, but are not limited to, policy
considerations, alleged improper acts
by SBA personnel or others in process-
ing the application, and conflicting
policy interpretations between two
Area Offices.

§ 123.14 How does the Federal Debt
Collection Procedures Act of 1990
apply?

(a) Under the Federal Debt Collection
Procedures Act of 1990 (28 U.S.C.
3201(e)), a debtor who owns property
which is subject to an outstanding
judgment lien for a debt owed to the
United States generally is not eligible
to receive physical and economic in-
jury disaster loans. The SBA Associate
Administrator for Disaster Assistance,
or designee, may waive this restriction
as to disaster loans upon a demonstra-
tion of good cause. Good cause means a
written representation by you under
oath which convinces SBA that:

(1) The declared disaster was a major
contributing factor to the delinquency
which led to the judgment lien, regard-
less of when the original debt was in-
curred; or

(2) The disaster directly prevented
you from fulfilling the terms of an
agreement with SBA or any other Fed-
eral Government entity to satisfy its
pre-disaster judgment lien; in this situ-
ation, the judgment creditor must cer-
tify to SBA that you were complying
with the agreement to satisfy the judg-
ment lien when the disaster occurred;
or

(3) Other circumstances exist which
would justify a waiver.

(b) The waiver determination by the
Associate Administrator for Disaster
Assistance, or designee, is a final, non-
appealable decision. The granting of a
waiver does not include loan approval;
a waiver recipient must then follow
normal loan application procedures.

§ 123.15 What if I change my mind?

If SBA required you to pledge collat-
eral for your loan, you may change
your mind and rescind your loan pursu-
ant to the Consumer Credit Protection
Act, 15 U.S.C. 1601, and Regulation Z of
the Federal Reserve Board, 12 CFR
Part 226. Your note and any collateral
documents signed by you will be can-
celed upon your return of all loan pro-
ceeds and your payment of any interest
accrued.

§ 123.16 How are loans administered
and serviced?

(a) If you obtained your disaster loan
from a participating lender, that lender
is responsible for closing and servicing
your loan. If you obtained your loan di-
rectly from SBA, your loan will be
closed and serviced by SBA. The SBA
rules on servicing are found in part 120
of this chapter.

(b) If you are unable to pay your SBA
loan installments in a timely manner
for reasons substantially beyond your
control, you may request that SBA sus-
pend your loan payments, extend your
maturity, or both.
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§ 123.17 Do other Federal require-
ments apply?

As a condition of disbursement, you
must be in compliance with certain re-
quirements relating to flood insurance,
lead-based paint, earthquake hazards,
coastal barrier islands, and child sup-
port obligations, as set forth in
§§ 120.170 through 120.175 of this chap-
ter.

HOME DISASTER LOANS

§ 123.100 Am I eligible to apply for a
home disaster loan?

(a) You are eligible to apply for a
home disaster loan if you:

(1) Own and occupy your primary res-
idence and have suffered a physical loss
to your primary residence, personal
property, or both; or

(2) Do not own your primary resi-
dence, but have suffered a physical loss
to your personal property. Family
members sharing a residence are eligi-
ble if they are not dependents of the
owners of the residence.

(b) Losses may be claimed only by
the owners of the property at the time
of the disaster, and all such losses will
be verified by SBA. SBA will consider
beneficial ownership as well as legal
title (for real or personal property) in
determining who suffered the loss.

§ 123.101 When am I not eligible for a
home disaster loan?

You are not eligible for a home disas-
ter loan if:

(a) You have been convicted, during
the past year, of a felony during and in
connection with a riot or civil disorder
or other declared disaster;

(b) You acquired voluntarily more
than a 50 percent ownership interest in
the damaged property after the disas-
ter, and no contract of sale existed at
the time of the disaster;

(c) Your damaged property can be re-
paired or replaced with the proceeds of
insurance, gifts or other compensation,
including condemnation awards (with
one exception, these amounts must ei-
ther be deducted from the amount of
the claimed losses or, if received after
SBA has approved and disbursed a loan,
must be paid to SBA as principal pay-
ments on your loan. You must notify
SBA of any such recoveries collected

after receiving an SBA disaster loan
(OMB Approval No. 3245–0124)). The one
exception applies to amounts received
under the Individual and Family Grant
Program of the Federal Emergency
Management Agency solely to meet an
emergency need pending processing of
an SBA loan. In such an event, you
must repay the financial assistance
with SBA loan proceeds if it was used
for purposes also eligible for an SBA
loan);

(d) SBA determines that you assumed
the risk (for example, by not maintain-
ing flood insurance as required by an
earlier SBA disaster loan when the cur-
rent loss is also due to flood);

(e) Your damaged property is a sec-
ondary home (although if you rented
the property out before the disaster
and the property would not constitute
a ‘‘residence’’ under the provisions of
Section 280A of the Internal Revenue
Code (26 U.S.C. 280A), you may be eligi-
ble for a physical disaster business
loan);

(f) Your damaged property is the type
of vehicle normally used for rec-
reational purposes, such as
motorhomes, aircraft, and boats;

(g) Your damaged property consists
of cash or securities;

(h) The replacement value of your
damaged personal property is extraor-
dinarily high and not easily verified,
such as the value of antiques,
artworks, or hobby collections;

(i) You or other principal owners of
the damaged property are presently in-
carcerated, or on probation or parole
following conviction for a serious
criminal offense;

(j) Your only interest in the damaged
property is in the form of a security in-
terest, mortgage, or deed of trust;

(k) The damaged building, including
contents, was newly constructed or
substantially improved on or after Feb-
ruary 9, 1989, and (without a significant
business justification) is located sea-
ward of mean high tide or entirely in
or over water; or

(l) You voluntarily decide to relocate
outside the business area in which the
disaster has occurred, and there are no
special or unusual circumstances lead-
ing to your decision (business area
means the municipality which provides
general governmental services to your

VerDate 06-MAR-97 10:57 Mar 13, 1997 Jkt 174036 PO 00000 Frm 00225 Fmt 8010 Sfmt 8010 E:\CFR\174036.047 174036



226

13 CFR Ch. I (1–1–97 Edition)§ 123.102

damaged home or, if not located in a
municipality, the county or equivalent
political entity in which your damaged
home is located).

§ 123.102 What circumstances would
justify my relocating?

SBA may approve a loan if you in-
tend to relocate outside the business
area in which the disaster has occurred
if your relocation is caused by such
special or unusual circumstances as:

(a) demonstrable risk that the busi-
ness area will suffer future disasters;

(b) a change in employment status
(such as loss of job, transfer, lack of
adequate job opportunities within the
business area or scheduled retirement
within 18 months after the disaster oc-
curs);

(c) medical reasons; or
(d) special family considerations

which necessitate a move outside of
the business area.

§ 123.103 What happens if I am forced
to move from my home?

If you must relocate inside or outside
the business area because local au-
thorities will not allow you to repair
your damaged property, SBA considers
this to be a total loss and a mandatory
relocation. In this case, your loan
would be an amount that SBA consid-
ers sufficient to replace your residence
at your new location, plus funds to
cover losses of personal property and
eligible refinancing.

§ 123.104 What interest rate will I pay
on my home disaster loan?

If you can obtain credit elsewhere,
your interest rate is set by a statutory
formula, but will not exceed 8 percent
per annum. If you cannot obtain credit
elsewhere, your interest rate is one-
half the statutory rate, but will not ex-
ceed 4 percent per annum. Credit else-
where means that, with your cash flow
and disposable assets, SBA believes you
could obtain financing from non-fed-
eral sources on reasonable terms. If
you cannot obtain credit elsewhere,
you also may be able to borrow from
SBA to refinance existing recorded
liens against your damaged real prop-
erty. Under prior legislation, some
SBA disaster loans had split interest
rates. On any such loan, repayments of

principal are applied first to that por-
tion of the loan with the lowest inter-
est rate.

§ 123.105 How much can I borrow with
a home disaster loan and what lim-
its apply on use of funds and repay-
ment terms?

(a) For all disasters occurring on or
after October 26, 1993, there are limits
on how much money you can borrow
for particular purposes:

(1) $40,000 for repair or replacement of
household and personal effects;

(2) $200,000 for repair or replacement
of a primary residence (including up-
grading in order to meet minimum
standards of safety and decency or cur-
rent building code requirements). Re-
pair or replacement of landscaping and/
or recreational facilities cannot exceed
$5,000;

(3) $200,000 for eligible refinancing
purposes; and

(4) 20 percent of the loan amount (not
including refinancing) up to a maxi-
mum of $48,000 for mitigation (see
§ 123.107).

(b) You may not use loan proceeds to
repay any debts on personal property,
secured or unsecured, unless you in-
curred those debts as a direct result of
the disaster.

(c) SBA determines the loan matu-
rity and repayment terms based on
your needs and your ability to pay.
Generally, you will pay equal monthly
installments of principal and interest,
beginning five months from the date of
the loan, as shown on the Note secur-
ing the loan. SBA will consider other
payment terms if you have seasonal or
fluctuating income, and SBA may
allow installment payments of varying
amounts over the first two years of the
loan. The maximum maturity for a
home disaster loan is 30 years. There is
no penalty for prepayment of home dis-
aster loans.

§ 123.106 What is eligible refinancing?

(a) If your home (primary residence)
is totally destroyed or substantially
damaged, and you do not have credit
elsewhere, SBA may allow you to bor-
row money to refinance recorded liens
or encumbrances on your home. Your
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home is totally destroyed or substan-
tially damaged if it has suffered unin-
sured or otherwise uncompensated
damage which, at the time of the disas-
ter, is either:

(1) 40 percent or more of the home’s
market value or replacement cost at
the time of the disaster, including land
value, whichever is less; or

(2) 50 percent or more of its market
value or replacement cost at the time
of the disaster, not including land
value, whichever is less.

(b) Your home disaster loan for refi-
nancing existing liens or encumbrances
cannot exceed an amount equal to the
lesser of $200,000, or the physical dam-
age to your primary residence after re-
ductions for any insurance or other re-
covery.

§ 123.107 What is mitigation?
Mitigation means specific measures

taken by you to protect against recur-
ring damage in similar future disas-
ters. Examples include retaining walls,
sea walls, grading and contouring land,
relocating utilities and modifying
structures. The money that you can
borrow for mitigation is limited to the
lesser of the cost of mitigation, or 20
percent of your loan to repair or re-
place your damaged primary residence
and personal property. SBA will not ac-
cept a request for a loan increase for
mitigation filed after final disburse-
ment of your original loan unless you
can show that your request was late be-
cause of substantial reasons beyond
your control.

PHYSICAL DISASTER BUSINESS LOANS

§ 123.200 Am I eligible to apply for a
physical disaster business loan?

(a) Almost any business concern or
charitable or other non-profit entity
whose real or tangible personal prop-
erty is damaged in a declared disaster
area is eligible to apply for a physical
disaster business loan. Your business
may be a sole proprietorship, partner-
ship, corporation, limited liability
company, or other legal entity recog-
nized under State law. Your business’
size (average annual receipts or num-
ber of employees) is not taken into
consideration in determining your eli-
gibility for a physical disaster business

loan. If your damaged business occu-
pied rented space at the time of the
disaster, and the terms of your busi-
ness’ lease require you to make repairs
to your business’ building, you may
have suffered a physical loss and can
apply for a physical business disaster
loan to repair the property. In all other
cases, the owner of the building is the
eligible loan applicant.

(b) Damaged vehicles, of the type
normally used for recreational pur-
poses, such as motorhomes, aircraft,
and boats, may be repaired or replaced
with SBA loan proceeds if you can sub-
mit evidence that the damaged vehi-
cles were used in your business at the
time of the disaster.

§ 123.201 When am I not eligible to
apply for a physical disaster busi-
ness loan?

(a) You are not eligible for a physical
disaster business loan if your business
is an agricultural enterprise or if you
(or any principal of the business) fit
into any of the categories in § 123.101.
Agricultural enterprise means a busi-
ness primarily engaged in the produc-
tion of food and fiber, ranching and
raising of livestock, aquaculture and
all other farming and agriculture-re-
lated industries.

(b) Sometimes a damaged business is
engaged in both agricultural and non-
agricultural business activities. If the
primary business activity of your dam-
aged business is not an agricultural en-
terprise, you may apply for a physical
disaster business loan, but loan pro-
ceeds may not be used, directly or indi-
rectly, for the benefit of your agricul-
tural enterprises, even if they also suf-
fered damage.

(c) If your business is going to relo-
cate voluntarily outside the business
area in which the disaster occurred,
you are not eligible for a physical dis-
aster business loan. If, however, the re-
location is due to uncontrollable or
compelling circumstances, SBA will
consider the relocation to be involun-
tary and eligible for a loan. Such cir-
cumstances may include, but are not
limited to:

(1) The elimination or substantial de-
crease in the market for your products
or services, as a consequence of the dis-
aster;
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(2) A change in the demographics of
your business area within 18 months
prior to the disaster, or as a result of
the disaster, which makes it uneco-
nomical to continue operations in your
business area;

(3) A substantial change in your cost
of doing business, as a result of the dis-
aster, which makes the continuation of
your business in the business area not
economically viable;

(4) Location of your business in a
hazardous area such as a special flood
hazard area or an earthquake-prone
area;

(5) A change in the public infrastruc-
ture in your business area which oc-
curred within 18 months or as a result
of the disaster that would result in
substantially increased expenses for
your business in the business area;

(6) Your implementation of decisions
adopted and at least partially imple-
mented within 18 months prior to the
disaster to move your business out of
the business area; and

(7) Other factors which undermine
the economic viability of your business
area.

§ 123.202 How much can my business
borrow with a physical disaster
business loan?

(a) Disaster business loans, including
both physical disaster and economic in-
jury loans to the same borrower, to-
gether with its affiliates, cannot ex-
ceed the greater of the uncompensated
physical loss and economic injury or
$1.5 million. Physical disaster loans
may include amounts to meet current
building code requirements. If your
business is a major source of employ-
ment, SBA may waive the $1.5 million
limitation. A major source of employ-
ment is a business concern which has
one or more locations in the disaster
area which:

(1) Employed 10 percent or more of
the entire work force within the com-
muting area of a geographically identi-
fiable community (no larger than a
county), provided that the commuting
area does not extend more than 50
miles from such community; or

(2) Employed 5 percent of the work
force in an industry within the disaster
area and, if the concern is a non-manu-
facturing concern, employed no less

than 50 employees in the disaster area,
or if the concern is a manufacturing
concern, employed no less than 150 em-
ployees in the disaster area; or

(3) Employed no less than 250 employ-
ees within the disaster area.

(b) SBA will consider waiving the $1.5
million loan limit only if:

(1) Your damaged location or loca-
tions are out of business or in immi-
nent danger of going out of business as
a result of the disaster, and a loan in
excess of $1.5 million is necessary to re-
open or keep open the damaged loca-
tions in order to avoid substantial un-
employment in the disaster area; and

(2) You have used all reasonably
available funds from your business, its
affiliates and its principal owners (20%
or greater ownership interest) and all
available credit elsewhere (as described
in § 123.104) to alleviate your physical
damage and economic injury.

(c) Physical disaster business borrow-
ers may request refinancing of liens on
both damaged real property and ma-
chinery and equipment, but for an
amount reduced by insurance or other
compensation. To do so, your business
property must be totally destroyed or
substantially damaged, which means:

(1) 40 percent or more of the aggre-
gate value (lesser of market value or
replacement cost at the time of the
disaster) of the damaged real property
(including land) and damaged machin-
ery and equipment; or

(2) 50 percent or more of the aggre-
gate value (lesser of market value or
replacement cost at the time of the
disaster) of the damaged real property
(excluding land) and damaged machin-
ery and equipment.

(d) Loan funds allocated for repair or
replacement of landscaping or rec-
reational facilities may not exceed
$5,000 unless the landscaping or rec-
reational facilities fulfilled a func-
tional need or contributed to the gen-
eration of business.

§ 123.203 What interest rate will my
business pay on a physical disaster
business loan and what are the re-
payment terms?

(a) SBA will announce interest rates
with each disaster declaration. If your
business, together with its affiliates
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and principal owners, have credit else-
where, your interest rate is set by a
statutory formula, but will not exceed
8 percent per annum. If you do not
have credit elsewhere, your interest
rate will not exceed 4 percent per
annum. The maturity of your loan de-
pends upon your repayment ability,
but cannot exceed 3 years if you have
credit elsewhere. Otherwise, the maxi-
mum maturity is 30 years.

(b) Generally, you must pay equal
monthly installments, of principal and
interest, beginning five months from
the date of the loan as shown on the
Note. SBA will consider other payment
terms if you have seasonal or fluctuat-
ing income, and SBA may allow in-
stallment payments of varying
amounts over the first two years of the
loan. There is no penalty for prepay-
ment for disaster loans.

ECONOMIC INJURY DISASTER LOANS

§ 123.300 Is my business eligible to
apply for an economic injury disas-
ter loan?

(a) If your business is located in a de-
clared disaster area, and suffered sub-
stantial economic injury as a direct re-
sult of a declared disaster, you are eli-
gible to apply for an economic injury
disaster loan.

(1) Substantial economic injury is
such that a business concern is unable
to meet its obligations as they mature
or to pay its ordinary and necessary
operating expenses.

(2) Loss of anticipated profits or a
drop in sales is not considered substan-
tial economic injury for this purpose.

(b) Economic injury disaster loans
are available only if you were a small
business (as defined in Part 121 of this
chapter) when the declared disaster
commenced, you and your affiliates
and principal owners (20% or more
ownership interest) have used all rea-
sonably available funds, and you are
unable to obtain credit elsewhere (see
§ 123.104).

(c) Eligible businesses do not include
agricultural enterprises, but do in-
clude—

(1) Small nurseries affected by a
drought disaster designated by the Sec-
retary of Agriculture (nurseries are
commercial establishments deriving 50
percent or more of their annual re-

ceipts from the production and sale of
ornamental plants and other nursery
products, including, but not limited to,
bulbs, florist greens, foliage, flowers,
flower and vegetable seeds, shrubbery,
and sod);

(2) Small agricultural cooperatives;
and

(3) Producer cooperatives.

§ 123.301 When would my business not
be eligible to apply for an economic
injury disaster loan?

Your business is not eligible for an
economic disaster loan if you (or any
principal of the business) fit into any
of the categories in §§ 123.101 and
123.201, or if your business is:

(a) Engaged in gambling, lending,
multi-level sales distribution, loan
packaging, speculation, or investment
(except for real estate investment with
property held for rental when the dis-
aster occurred);

(b) A non-profit or charitable con-
cern;

(c) A consumer or marketing cooper-
ative; or

(d) Not a small business concern.

§ 123.302 What is the interest rate on
an economic injury disaster loan?

Your economic injury loan will have
an interest rate of 4 percent per annum
or less.

§ 123.303 How can my business spend
my economic injury disaster loan?

(a) You can only use the loan pro-
ceeds for working capital necessary to
carry your concern until resumption of
normal operations and for expenditures
necessary to alleviate the specific eco-
nomic injury, but not to exceed that
which the business could have provided
had the injury not occurred.

(b) Loan proceeds may not be used to:
(1) Refinance indebtedness which you

incurred prior to the disaster event;
(2) Make payments on loans owned by

another federal agency (including SBA)
or a Small Business Investment Com-
pany licensed under the Small Business
Investment Act;

(3) Pay, directly or indirectly, any
obligations resulting from a federal,
state or local tax penalty as a result of
negligence or fraud, or any non-tax
criminal fine, civil fine, or penalty for
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non-compliance with a law, regulation,
or order of a federal, state, regional, or
local agency or similar matter;

(4) Repair physical damage; or
(5) Pay dividends or other disburse-

ments to owners, partners, officers or
stockholders, except for reasonable re-
muneration directly related to their
performance of services for the busi-
ness.

PART 124—MINORITY SMALL BUSI-
NESS AND CAPITAL OWNERSHIP
DEVELOPMENT/SMALL DIS-
ADVANTAGED BUSINESS STATUS
PROTEST AND APPEAL PROCE-
DURES

Subpart A—Minority Small Business and
Capital Ownership Development

Sec.
124.1 Scope of regulations.
124.2 Associate Administrator for Minority

Small Business and Capital Ownership
Development.

124.3 Division of Program Certification and
Eligibility.

124.4 Commission on Minority Business De-
velopment.

124.5 Violations.
124.6 Penalties for misrepresentations and

false statements.
124.7 Restrictions on fees for applicant and

Participant representatives.
124.100 Definitions.
124.101 The 8(a) program: General eligi-

bility.
124.102 Small business concern.
124.103 Ownership requirements.
124.104 Control and management.
124.105 Social disadvantage.
124.106 Economic disadvantage.
124.107 Potential for success.
124.108 Additional 8(a) program eligibility

requirements.
124.109 Ineligible businesses.
124.110 Program term.
124.111 Continued 8(a) program eligibility.
124.112 Concerns owned by Indian tribes, in-

cluding Alaska Native Corporations.
124.113 Concerns owned by Native Hawaiian

Organizations.
124.114 Concerns owned by Community De-

velopment Corporations.
124.201 8(a) Program application.
124.202 Place of filing.
124.203 Servicing office.
124.204 Applicant representatives.
124.205 Forms and documents required.
124.206 Approval and decline of applications

for 8(a) program admission.
124.207 8(a) Program exit.
124.208 Program graduation.

124.209 Program termination.
124.210 Appeals to SBA’s Office of Hearings

and Appeals.
124.211 Suspension of program assistance.
124.300 Business development.
124.301 Development of business plan.
124.302 Review and modification of business

plan.
124.303 Stages of 8(a) program participation.
124.304—124.305 [Reserved]
124.306 Financial assistance for skills train-

ing.
124.307 Contractual assistance.
124.308 Procedures for obtaining and accept-

ing procurements for the 8(a) program.
124.309 Barriers to acceptance.
124.310 Approval of lower tier subcontrac-

tors.
124.311 8(a) competition.
124.312 Competitive business mix.
124.313 Certification of SBA’s competency.
124.314 Performance of work by the 8(a) con-

cern.
124.315 Fair market price for 8(a) awards.
124.316 Contract administration.
124.317 Performance of contracts by original

8(a) concern.
124.318 Exercise of options and modifica-

tions.
124.319 Contract termination.
124.320 Disputes and appeals.
124.321 Joint venture agreements.
124.401 Advance payments.
124.402 Business development expense.
124.403 Development Assistance Program.
124.404 Small Business and Capital Owner-

ship Development Program.
124.501 Miscellaneous reporting require-

ments.

Subpart B—Disadvantaged Business Status
Protest and Appeal Procedures

124.601 Introduction.
124.602 General definitions.
124.603 Who may protest the disadvantaged

status of a concern.
124.604 Who makes disadvantaged status de-

terminations.
124.605 Protest procedures.
124.606 Grounds of protest.
124.607 Form and specificity of protest.
124.608 Notification of protest.
124.609 Making the disadvantaged status de-

termination.
124.610 Appeals of disadvantaged status de-

terminations.

AUTHORITY: 15 U.S.C. 634(b)(6), 636(j), 637(a),
and 637(d), Pub. L. 99–661, sec. 1207, Pub. L.
100–656, Pub. L. 101–37, Pub. L. 101–574, and 42
U.S.C. 9815.
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